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This reaction is sound, not implying a reproach to the
necessary clarification, but a suggestion for future policy.
If we could do no better than refer the courts to their own
estimates of what is in every single case the most closely
connected law, or what is appropriate to the case at bar, the
judges would soon fall back on their formulas.
A margin of judicial discretion, of course, must remain
so as to do justice to peculiar forms of contracts and individual
mentalities of parties. But roughly speaking, we need a
developed system of conflicts rules on contracts, rather than
just one or two rules, and we have to build it not on rules
so vague as to abandon the judge regularly to his worry
or fancy, nor on specifications so tight as to omit important
kinds of agreements. This program requires comparative
research in the municipal laws and in commercial practice
with respect to each single type of contract, a work so far
only partially started. Experience, however, seems to show
that commerce is served by a number of standard forms,
with newly devised clauses rapidly imitated throughout the
world. In the vast domain of sales of goods, differences in
stipulations are caused much more often by the natural
differences of merchandise sold than by local or national
predilection. Insurance, banking, carriage of goods contracts
may be distinguished in analogous groups under rational
rather than local criteria. For this and other reasons, it may
be less difficult than appears at first sight to resolve the local
attachments most characteristic of the individual groups of
contracts.
However, that not inconspicuous pains must be taken, can
be seen in the quick defeat of the proposed special rules for
various contract types, in the Institute for International Law.
Divergences of opinion were declared too profound, and,
indeed, many members were devoted to the principle of
nationality and hostile to party autonomy, prejudices which